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Dear 8irs - ops.nion No. 0-3815 R N
‘ . Ret  Authority of the Texas ?rim
7 Bystem $0 oloBe gertain streets
- .,wmun the Gity o Buntaville v
; v of e

[ this de tmant
_ ’We quote e body

o vont of tnc"min
17tk Street. The

to -&nmo I. ar m,

‘.-;":, *

"'vd heun dravn for the 1mproﬁns
ng of the main cell block ond ade

! . lding, nmaking the approach to the
Frisont lun ,Kanardona, Bors praocticeble and more

nl&asz.ng\r_m nn eathet:lc pﬂint of vlem _
'!hc ?rim Board. by rcmlntm. roqnested

. the G.tty Oouncil %o oclose 12th Street fron Mrannc -

G $0 Avenue I, and Avenue H from 1lth to l2th
Street. Citizens, however, living east of the

‘prison property protested the closing of the street

' and reteained & lawyer. They, in turn, would not

egree to the olosing of the street from Avenus G =

to Avonuo H b\lt woula permit the ulu.tng of 12th '

of your letter of

| betwden 11%h and 1zth sn-aen,'
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from Avenué H to Avenus "I, provided the
City or Prigon Syetem would re~pave l2th
street through the Prison System property
by moving it 75 feet toward llth street,
This was 00t agreeable to the Prison
Board and the matter has deen in abeyance

sver sinoe. _'
- Mhe ple living east of the prison
property be disgoxmoded dy the olosing

of 12th street only to the-extent of having
to g0 south to llth stroeet; which is one of

- the main arteries. leading 1nto'- town and it

- As less than 300 feet from 12th to 1llth

" street, ' Hine-tenths of -the ocitizens pro-

- teating live outeide of the city limits and
although we have not cocunted them, I 40 not
believe there is more than 50 houses lying
eaat of the prison property that could
Mesibly be effected by the slosing of lath
atreet, . : : .

it o whe would 1ike $o knew Af the Prison | .

S

System can legally close 12th straet from &

Avenue G %0 Avenue I, or from Aveanus H to

Avenus I, and if 50, what procedure-is

NesEssRTY ™ B -
' -~ The n‘a_.aﬂ.g and oloaing of publie streets
and highways 5% legislative function which inheres

in the law-making body of the 8tate, and

sxoept as restricted by the Constitution, the State's

. power is plenary in this respect over public road~ .
way s thﬁ ﬁ:@.ﬂi

its borders. &L

wi in on Munioeipal

This power, however, 1ls one whieh may be .
delogated to micip:l mrpoﬁtmr sounties sand

 other quasi-munieipal agenmoies. 3% on Yo lancester
(0iv. Apps, Austin, 19 I;v. Co, {Civ. 'AI"D-?; Galveaton,

1933) 57 8. #. (24} 199, error disamigaed} Chase Vi
Omodi? 8l wWis. 313, i'ﬁ o W gge,- 29 Ay8+Re 898, 15
LeBahe 53] 13 nli_ﬁnlﬂq T ._S‘ae. v SRR . )

N
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It 18 a general rule that oitiea have such
power, and such power only, a3 is conferred upon them
by statute or speeial choarter, and such additional
powers as exist by neocessary implioatxon from powers
granted them by the Legislature, Stevens v, City
of Dublin (civ, App., Fort Worth, 1914) 169 sS. W,
1883 Vosburg, iayor, v. MoCrary, 77 Tex. 568, 14
S.W. 1953 Brenham v. Water €o., 67 Tex., 542, 4 S.¥.
1,33 1 MoQuillin on Munioipal Corporations, Sec. 229.

, , This rule of statutory oonscruction applies zlso
to counties, Idwards County v, -Jennings (Civ. App., :

- San Antonio, 189%5) 33 S, W, 585, affirmed, 35 S. W. 1053, 89
Tex. 618, Iikewise, it is generally held 10 apply to
other subordinate esgencies and departments of the State
Jovernment, State v, Rwobison, 30 5. w. (24) 292,

119 Tex. 302, . ‘

o It is also generally held that citiee have
no authority to olose streets except as the power to
30 =20 haa been expressly conferred dy statute or--
special ocharter. 1 Zlliott on Hoads and Streets,
200, 30; 2 ldem, Sec, 11773 13 R. C¢ L, 67, Sece. 60’
Bowers v, Machir (Civ. App., Fort Worth, 1917} 197 8,.¥.
758, Authority to vacate and alose alleys has been held
not to inalude by implication a similar power with re~
gard to streets. Stevens v, Gity of Dublin (Civ. App.,

Fort worth, 1914) 169 S. W. 188,

Grants of power to othdr subordinate governe
aental agenclies are usually more striotly construed than
are those to incorporated mumiocipalities. Stratton
v. Commissionsera' Court {Civ. App., San Antonio, 1911)
137 S. We 11703 11 Tex. Jur. 563, Sec. 36.

From these ccngiderations, it follows that -
_ no arm, agenoy or subdivision of the Htate government, -
in the ahsence of specifio statutory authority so to do,
may exercise the power to oclose or vacate publioc roadw
ways within the State.

The Texas Prison Board is a creature of the
Legislature and an ageney of the 8tate, brought into
being under authority of the 1927 amanﬁnnnt to the
Constitution authorizing the enaotment of legislation
for the management and administration of State prisons.
Constitution, Art. XVI., Sec. 58§33 raf. Jure 766l
Tesr v. MoGann (Civ. App., Austin, 1933) 65 s, W, {24)
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362,

Any power oxr authority which such Board has
to close or vacate pudblis streets adjacent to tha Hunts-
ville Prison and within the Gity of Huntsville bus out-
side the walls of such prison must appear among the ascts
of the Legislature. ' e

A careful examination of all atatutory proe
viajons pertaining to the Frison System inecluding those -
presoribing the authority, powers and duties of the Texas
Prison Board, reveals the delegation of no such authority
%0 the Boerd and no provision whieh by imglication ine
cludes the requiaite power and suthority. = -

, Obviously, thersfore, if the stroets in question
are o0 be lerally ¢losed and vaecated, suoih must be done either
through action of the Legislature, or dy action on the part
of some other agency to which such authority has been dele-
gated, County Commissioners? Courts are generally held to
have no sueh Juriadioction over streets-within an inoeorporated
olty. City of Breckenridge v. Stevens, 40 S, W, (2a) 43,

120 Tex. 318§ 39 Tex. Jur. 597, Bea. 58¢ = - -

' . The Prison Board, aocording to your letter, has
already appealed to the only ather State agency, whioh
alght have the reguisite power, that is, the Gi%y Counoil
of Euntsville,  In view of the problems which now confrong
that body in connection with the Board's appeal, it may

. not be amiss o 4lscuss briefly herein .sonme ot,%he legal
authorities to whiséh the Borrd may direct the attention
of the City Counoil in furtherance of its application,

Regardless of the quality or quantity of the
. astate- hald by a ocity in ite streetas, that estate 1s easen~
tially public end not privete property, and z oity, in
holding it, is the agent and trustee of the pudblic. Ine-
dustirial Co. v. Tompkirs (Oiv, App., Amarillo, 3930)
S8, W, (24) 343, error refusedy 1l MeQuillin on Munieipa
Gorporations, 538. Sec, 248 {24,9). - .

Generelly a street or highway can be vacated only
when the proper publie suthorities determine that it-is

no longer required for the public use or convenisnoe, snd
that there is a public necemaity far,itl-taontion£ or that
it is for the pudblic benefit that such aotion be taken,

13 2. C. L, 68, Seo, 61, and cases cited,



Whare the requisite power exists in s nuniol.
pality, 1t ia for the munisipsl authorities to determine
whent 1% zhall be exercised, and their action in this
r2gard will not be reviswed by the courts in the adsence
of fraud or manifest abuse of discrstion or proof that it
was Jons molely for the purposs of promoting a private
enterprise, Ths presumption is that a street or hi
was vacsted in the interest of the pudlic, and that ite
vacation wae necessary for publiec purposes; and the burlen
of ehowing the contrary is placed upon the persons ob-
Jeocting to ths progeeding, Hartwell Iron vorks v. lissouri-
Kangan-Texas &y. Co. {(Civ. App., Galveston, 1932} 56 8. .
{(24) 9225 13 R, ©. L. 70,

: It 18 now well-mettled in Texas that casenents
over such ways may be eliher of a public or a privats ashare
acter, and that theae two separate and distinot rights
may so=exiat in contemporangous and haraonious opsration,
.and the one may be destroyed without nsocessery impairment
of the other - that is, the publioc sutnority nay vaeate
and ¢loss or relinquish e publio sasement therein, without
Ampalring the private righte.* Simons v: Galveston,
Hoe & 8- Ae Bye Coe¢ (Cive App., Calveston, 1933) 57 5. W,
(24} 199, error diam. See also Dallas Cotton Mills v,
Industriel Co., {Com. App., Sea. A, 1927) 296 5. W, 5033
Kshn v, City of Houston (Com. App. See. B, 1932) 48 5, #,
(2a) 53;-:3@:;: ¥y City of Taylor (Com. Appe Heds B, -
- 1929) 16 8.-%, {24) 520, | :

-+ Thus, & olty ordinance "vacating™ a portion of"
& publio street and ebandoning sll coatrol, Jurisdiction,
and dominion over it as & public street was held not to
‘show a purposc on ths part of the city to physically ocloae
the street, and such ordinance was held not to affest
private rights in such street but only elilinated the

ubliec eassment. Dallas Cotton Mills v, Industrial 0.
?G@m APpes 808, A, 1927} 296 B. V. 503. Bee also Simons
'¥e Galveston, H, & 9. A. Ry. Co. (Civ. App.,, Gelveston,
1933) 57 8. ¥. 199, error diam, - -

“The Comaissioners? Court hes the. right to withe
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- drew, at any time 1t saw f£it, its control and right to

aaintein this pessageway as a public road, but this right
to withdraw maintenance, and the appropriation of publie

funds therefor, does not oarry with it the right to olose
up a pessageway, which & private individual may have ace

quired by contraot." lleyer v, Galvesaton, H. & S. A. Ry.

Co. {Com. App. Ses. B, 1932) 50 8. W. (24} 268,

.~ These decisions, we belleve, sstablish the propo-
sition that municipal euthorities, ac%i.ng under legislative
authority delegated by statute or special charter, have al-
most unlinited discretion over the purely public easements
in publie atreets. Their action in vacating or eliminating
suoh publioc easement will not be questioned by the courts
in thes abaence of a showing that they acted fraudulently,
capriniously or golely to benefit a private enterprise,

Applying this proposition to the situation pre<
sented by your inquiry, the City Council of Huntsville,
ir it possesses the requisite suthority, may by ordinance
vaoate the public easemsnt in such portions of Twelfth
Street and Avenus H, and its discretion in this regard :
oannot; be quaestioned sa long as it makes no attempt to phy-

sicelly close such segments. .

Once suoh aesmantl of thess two atreoti"*'nrc thus

" relleved of the public easemsnt, full legel title will

ordinarily revert to the abutting owner, being in this ine
stance the Texas Prison System. {If, thereafter, the £rison
Board determines to physically close such streets, the olty
nay diselaim reaponaibility for sudh closing and any olaim

- 2o» Qumages or injunction would be direoted exclusively

against suoh Board., Dallas Cotton Mills v. Industrial Co.,
(Coms App., Sec. A, 1927) 296 8. W. 503,

Thus, in the recent oase of Boyd v. Dillard, et al
(Civ. App., Amarillo, 1941) 151 8, W. (2) 847, it was held
that "there was no basis for attack upon the good faith of
the Conmisasioners' Court® for vacating a portion of a sounty

road vhich divided land soquired for park poses, although

lainant might have had 2 olaim for equitable relief of
mgi:l agnin-%h the Parke Board if the physical elosing o
suoh ntreet had interfered with any private rights therein.

Let us now #xamine the question of .private-rights
existing in the portions of the street to be vacated, with
the enpesial objeot of determining the rights of those lande
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ovners east of the prison who are proteating against the
contemplated action,

The rule is e0 well settled as to be almoat ela-
mentary that a private person cannot sue for damages or for -
an injunction or to ebate an eacroachment, because of an -
alleged improper use of a street or an obstruction therein,

unless the injury he has susteined is special as distinguished

from injuries suffered by the public at large. 4 MoQuillin
. on Municipal Corporetions, 187, Sec. J486 (1382); Hertwell
Iron Works v. Hlsaouxi—!hnsaa-&exas Ry. Co. (Civ. App.,
Galveaton, 1932) 56 3. V. (24) 922,

What situations give rise to such private pights
in a vacated public roadway to support a claim of special
injury? It is generally held that an abutting owner has
suoch rights and Texas declisions reccgnize similar rights
acquired by contract. /4 MeQuillin on Municipal Corporae
tions, 271, Seg. 1522 (1405); Bowers v. Machir (Civ. App.,
Fort Worth, 1917) 197 8. 5. 758. -

- - Qur courts have ppecifically recognized the right
in owners of private easemsnts of this nature in publie
stroets to enjoin ths physiecal closing of such stireels where
payment of adsquate compensation has not been made.

, Thus, in the oase of Industrial Co. v. Tompkins
{Civ, App., Amarillo, 1930) 27 S. W. (24) 343, error re-
_fused, the Court states that "where the camplaining party
owns property sbutting on the street dut not upon the
portion olosed, the owner is remitted to an aoction for his
damages, if any. But where he owns preperty shutiing on
the e6losed street”, he may enjoin the sical eloasing of
the streed, : . - .

| ‘8Similer rights in & purechaser of land according
t0 a recorded plat are recognized in Dallaa Cotton Mills
v. Industrial Co. {Com. Appey Sec. A, 1927’ 298 s, W. 503,
We gquote the following excerpt from the opinion of the Fori
Worth Court of Civil Appeals on this queations - - .

Yt 18 well sottled dy the decisions of this
state,and by many other states as well, that where
the owner of land lays it out and ocuts the same into
lots and publioc streets and alleys, snd sells sush
1ots by reference to the plat, the purchasers of

such lots soquire as appurtenant thereto the right
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to use the streets so dedicated which right is
a property right acquired by purchase, and en=
titled to the same protection as the title to
the lots themaelves, and the right is not
limited to the streets on whioh the lots of
such purchasers are situated.” Bowers v,
Machir (Civ. App., Fort Worth, 1917) 197 5.%.
;58, ;20. See, also, Oswald v. Grenet, 22
) [ oY . '

Howaver, one purchasing unplattsd aoreage in a
oity without reference to, or relliance upon, an official
map or plat of the city or a subdivision thereof, was
held to have aogquired no privete easements in the streeots
or avaeanues upon which such soreesge 4id not abut. Lee v,
City of Stratford (Com. App., Seo. 4, 1935} 81 3. W.

(24) 1003, 125 Tex., 179. The Commission of Appeals in
this case algo quoted with approval the following ex=
cerpt fram a noted textbook writert

"On the other hand, if the street directly
in front of one's property is not vecated but
the portion vacated 18 in another blook, so that
he may use an interesciing oross-street, although
perhaps it is not quite so short a way or as gon-
venient, it i3 almost universally held that le
does not miffer such special injury as entitles
him to demages. And this is so notwithstanding
the new road is less convenlent and the diversion
of travel depreciates the value of his property.

. The fact that.the lot owner may be inconvenienced or
‘that he may have to go a more roundabout way te yeach
aertain parts, it 1s generally held, does not bring
‘him an- injury different in kind from tha general
public, but in degree only. ‘'If meens of ingress
and egress are not out off or lessened in the
bloek of the sbutting owner, but 1s only rendersd
less convenient because of being leas direct to
other parts of the gity, made s0 by the vaca~
tion of the street in enother block, such con=
saguence is damnum ebsgue injuria.® {(Tomaszewail
v. Palmer Bes CO., 223 Mich. 565, 194 B. W: 571}."
4 RoQuilliin on Municipal Corporstions, 279, Seo.

1527 (110).

See, also, Texas Co. et al v, Texarkana Mach.
Shcpl (61'1 Appo. Texark}m. 1923) 1 3.4 (Zd’ 928‘
Simons v. Galveston, H., & H. A. Ry. Co. (Cive Appe,
Galveston, 1933) 57 8. W, (24) 199, error dimm.j Hart=
well v. Missouri-Kansas-Texas Ay. Co, of Texas {Civ.
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App. Galvestonm, 1932) 56 5. We (2a) 922,

. To the same effuct 1s the casze of Johnson v,
iancaster {Clv. App., Austin, 1924) 266 5. #, 565, wherein
i% wes beld that an incorporated city haa authority to -
"dead-end" a public street by physically closing one end,
over the protest of an abutting owner where such closing
did not deprive him of his most convsenient route to the
busineas district of such city. e find similar holde
ings in Eahn v. City of Houston, 28 5. W. (24) 595, 121
Tex. 293 and in Meyer v, Calveston, H., & S, A, Ry. Co,.
{Com. App., See. B, 1932) 50 S, w. (24) 2068,

It 1is apperent from the facta stated in your
inquiry that the property of the persons who esre pro-
testing the vacating of such streets does not and
ocannot abut upon the portions to be clos=d since the
priason {roperty_abuta,on both sides o such blocks,

In the light of the decislions discussed and :many other
authorities too numercus to mention in this opinion, it
would secm that the only basis for injunctive relier or
claim for damages would depend  upon whether they purchased
such property in reliancge upon, and by references to, a

- map or plat whioch inoluded and dedicatsd such street.

Your request does not supply us with this information but
you can eéasily obtain it from the County Deed Records,

‘Before concluding this opinion, it might be well
for us to discuss driefly the statutory provisions which
bear upon the guestion of the authority of the City Council
of Huntsville to vacate streets,.

_ Prior to the pacsage of the enabdbling act to the
"Home Aule™ amsndmsnt t0 the State Constitution, citlies of
- this State had no such authority except as 1t was granted
by epecial oharter. -Comstitution, Art. II., Se¢o. 5} Acts
of 1913, Chapter 147, .'307; Stevefis v. City of Dublin
(Civ. App., Fort Worth, 1914) 169 S. W. 188,

'That aot, the pertinent portion of whioch now
appears as Article 1175 {R. Cs S. 1925) suthorizes cities
heving populations in excess of 5,000 inhapvitants to adopt
or amend their charters to include the power to vacate and
olose streets. This argiole reads in part es followss

"Cities wdopting theioharter or amendment
hereunder shall have full pawer of local self-
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government, and among the other powers that may
be exerclsed by any such e¢ity the following
are hereby enumerated for greater certainty!

nk & ¥

*18, 7o control, regulate and remove all ob- -
structlions or other enoroachments or encumbrances on
eny public street, aliey, or ground, and to narrow,-
~»lter, widea or strdighten any such streets, alleys,
avenues or boulevards, and-to vagete and abandon

and close such streets, alleys, avsnues or boule-
vards anﬁ to regulate and controf {he moving of
buildffipgs or other structures over and upon the
streets or avenues of such city,."

The City of Huutsville, according to both the
1930 and 1940 Federal census, has a population in excess of
5,000, BSee Texss Almanac p. 109, We do not know, however,
whether that clity has adopted or amended its charter in
aceordance with the Act of 1913. '

- Aeccording to records of the Becretary of State's
office, the olty is still opsrating under a special charter
granted by the iegislature in 1871, Thise charter, whioh
appears in Gammel's Laws, Vol. VI.,p.l410, does not lnclude
spefifio authority to close and vacate strests and under the
oourt decisions we have cited in the first portion of
this opinion, such charter would not authorize the olity to
close or vacate streets, )

The city authoritles of Huntsville, of course,
could edvise you as to whether the olty has adopted a new
charter or smendment to its 0ld charter in aoccordance with -
the provisions of the Acts of 1913,

If the charter under which the city is now
opaerating does not specifically include the power to oclome
and vacate public atreets, 1t would seem that the only
avenus open %to you is to request the Leglalature %o provide
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for the closing of the streets in question.

Trusting that we have sufriciently anewered your
inguiry, we are

Yours very truly _
ATTORNEY GENERAL OF TEXAS

Peter lianissalco

Assistant
PM$BT

BAC bt

APPROVEDAU 2%’«/""“"
. [} .
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